STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
OSWALD NORTON
Peti ti oner,
VS. Case No. 04-3068
JOHN G S RESTAURANT, | NC

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Thi s cause canme on for formal hearing before Robert S.
Cohen, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on Novenber 22, 2004, in Wst Palm
Beach, Fl orida.

APPEARANCES

For Petitioner: Stewart Lee Karlin, Esquire
Law O fices of Stewart Lee Karlin, P.A
500 West Cypress Creek Road, Suite 230
Fort Lauderdale, Florida 33309

For Respondent: F. Dean Hewitt, Esquire
Ri ssman, Wi sberg, Barrett,
Hurt, Donahue & McLain, P.A
Post O fice Box 4940
Ol ando, Florida 32802-4940

STATEMENT OF THE | SSUE

The issue is whether Respondent discrin nated agai nst

Petitioner on the basis of his alleged disability.



PRELI M NARY STATEMENT

On January 26, 2004, Petitioner filed a Charge of
Discrimnation with the Florida Conm ssion on Human Rel ations
("FCHR'), alleging that Respondent term nated his enpl oynent
after 12 years on the basis of his disability and perceived
disability. On July 27, 2004, the FCHR i ssued a Determ nation:
No Cause in which it found that no unlawful enpl oynent practice
had occurred in Petitioner's termnation. On July 30, 2004,
Petitioner filed a Petition for Relief with the FCHR in which he
all eged that his term nation by Respondent for w | ful
m sconduct was a pretext for the true reason for his firing,
nanely, that he suffered fromdi abetes. The matter was referred
to the Division of Adm nistrative Hearings on August 31, 2004,
and was assigned to the undersigned Adm ni strative Law Judge.
Foll ow ng a brief continuance, this matter proceeded to hearing
in West Pal m Beach, Florida, on Novenber 22, 2004.

At the hearing, Petitioner presented the testinony of Susan
Barish, MD., testified hinself, and offered Exhibit nunbered 1
into evidence. Respondent presented the testinony of John
G ragos, Jr., Keith Gragos, and Wendy Yarbrough, and offered
Exhi bits nunbered 1 through 3, into evidence.

A Transcript was filed on Decenber 15, 2004. After the

heari ng, Respondent filed its Proposed Findings of Fact and



Concl usi ons of Law on Decenber 3, 2004. Petitioner filed his
Proposed Findi ngs of Fact and Concl usi ons of Law on
Decenber 29, 2004.
Ref erences to statutes are to Florida Statutes (2004)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. Respondent, John G s Restaurant, Inc., has operated a
restaurant |ocated at 10 South Ccean Boul evard, Lake Wrth,
Fl orida, since 1973.

2. Respondent began as a snall busi ness owned by John
G ragos, Sr., and was essentially operated by his famly
i ncluding his children, Wendy G ragos Yarbrough; John "Jay"
G ragos, Jr.; and Keith G ragos.

3. In 1993, John Gragos, Sr., transferred ownership of
John G s to Wendy G ragos Yarbrough, Jay Gragos, and Keith
G ragos, and the restaurant has grown to the point where it now
enpl oys approxi mately 40 enpl oyees, a significant percentage of
whom are minorities.

4. Petitioner, OGswald Norton, worked as a cook at John G s
for 12 years from Cctober 1991 through March 20, 2003. His
typi cal day included working the grill in the norning and the
broiler in the afternoon.

5. Petitioner was known as a hard-worker at John G s.



6. Petitioner was known to have a strong tenper on the
job. On several occasions over the years Petitioner had
outbursts directed at his fell ow enpl oyees.

7. Keith Gragos stepped in on many occasions to calm
Petiti oner down when he was having an enotional outburst in the
kit chen.

8. On March 20, 2003, Petitioner cooked breakfast, but was
not feeling well in the afternoon. Petitioner sat on a stool in
t he kitchen because he felt dizzy and |ight headed.

9. Petitioner believes he had told John "Jay" G ragos,

Jr., that he had not been feeling well for two weeks, had
blurred vision, was dizzy fromtinme to tine, and was on a
restricted diet.

10. Jay Gragos did not like his enployees sitting down on
the job and comented on this to Petitioner.

11. Petitioner either threw or dropped forcefully a |arge
bag of frozen french fries on a table in the kitchen and yell ed
at several enployees who were working in the kitchen at the
time. French fries spilled out of the bag and were on the table
and the floor.

12. Jay Gragos told Petitioner that he should "get the
[ expl etive] out of the kitchen and go drive a truck."

Petiti oner cl ocked out of the restaurant and went hone.



13. In telling Petitioner to | eave and go drive a truck,
Jay G ragos neant he should go hone and cal mdown. M. Gragos
never told Petitioner explicitly that he was fired fromhis job.

14. Petitioner was scheduled to work the follow ng day,
Friday, March 21, 2003, as well as Saturday, March 22, 2003, and
Sunday, March 23, 2003. He then had Monday, March 24, 2003, and
Tuesday, March 25, 2003, off.

15. Petitioner failed to report to work on Friday,

Sat urday, or Sunday, as scheduled, and failed to call John G s
to advise he would not be reporting to work. Accordingly, he
was a "no-show, no-call" for three consecutive days follow ng
the March 20, 2003, incident.

16. In the past, when he was ill, Petitioner either told
hi s enpl oyer he would not be comng in the next day or he called
fromhonme to say he was ill. Jay G ragos knew that Petitioner
usual ly suffered fromone cold every year since he had been
wor ki ng at the restaurant.

17. On March 25, 2003, Petitioner visited his physician,
Susan Barish, MD. At that visit, Petitioner was diagnosed for
the first time as a diabetic.

18. The parties stipulated that prior to March 25, 2003,

neither Petitioner nor anyone at John G s had any know edge of



Petitioner's diabetes. The owners of John Gs first |earned of
Petitioner's di abetes when he arrived at the restaurant on
March 26, 2003.

19. Respondent has a long history of accommodating its
enpl oyees who suffer either froma disease or disability, or who
requi re accommodati on due to pregnancy.

20. On March 26, 2003, rather than reporting to work at
6: 00 a.m as schedul ed, Petitioner arrived md-norning with his
bundl e of uniforns and asked for his paycheck. At this tine,
Petitioner infornmed everyone that he was suffering from
di abet es.

21. Petitioner clainms that he asked for his job back, but
none of Petitioner's owners recall his asking to be re-hired.

22. After his absence on March 21-23, 2003, Jay G ragos
was not interested in retaining Petitioner, even though he had
not yet hired a replacenent cook.

23. According to Dr. Barish, Petitioner has obtained good
control of his diabetes with oral nedication and diet.

Dr. Barish believes that Petitioner is not restricted from
wor ki ng as a cook or in any other occupation.

24. Petitioner remai ned unenpl oyed until October 2003, at
which tinme he opened his own restaurant, which remained in

busi ness for ei ght nonths.



25. During the time that he was unenpl oyed, Petitioner
| ost about $13,000 in pay based upon his salary at John G s.

26. Petitioner is currently enployed as a cook at Flix
Rest aurant working 39.5 hours per week cooki ng breakfast and
I unch, and perform ng essentially the sane duties as he had
performed at John G s.

CONCLUSI ONS OF LAW

27. The Division of Admi nistrative Hearings has
jurisdiction over the subject natter of and the parties to this
proceedi ng. 88 120.569, 120.57(1), and 760.01 et seq., Fla.

St at .

28. Petitioner is an “aggrieved person” and Respondent an
"enpl oyer" within the nmeani ng of Subsections 760.02(10) and (7),
Florida Statutes, respectively. Section 760.10, Florida
Statutes, makes it unlawful for Respondent to di scharge or
ot herwi se discrim nate against Petitioner based on an enpl oyee’s
di sability.

29. In a disability discrimnation case all eging

di scrimnatory discharge, in order to establish a prima facie

case of discrimnation, a petitioner nust denonstrate that
(1) he is physically disabled; (2) he is a “qualified

i ndi vidual ,” neaning he can performthe essential functions of
the job in question with or w thout reasonable accomobdati on;

and (3) he was discrimnated agai nst because of his disability.



Lucas v. WW Ganger, Inc., 257 F.3d 1249, 1255 (11th Cir.

2001); Reed v. Heil Co., 206 F.3d 1055, 1061 (11th GCr. 2000).

30. No direct evidence of discrimnation exists in this
case. A finding, if any, nust be based on circunstanti al
evi dence.

31. The burden of proof in discrimnation cases involving

circunstantial evidence is set forth in MDonnell Douglas Corp.

v. Green, 411 U. S. 792, 802-03 (1973). Federal discrimnation
| aw may be used for guidance in evaluating the nerits of clains

ari sing under Chapter 760. Tourville v. Securex, Inc., 769 So.

2d 491 (Fla. 4th DCA 2000); Geene v. Semnole Electric Co-op.,

Inc., 701 So. 2d 646 (Fla. 5th DCA 1997); Brand v. Florida Power

Corp., 633 So. 2d 504 (F a. 1st DCA 1994).

32. Florida courts have recogni zed that actions for
di scrimnation on the basis of disability are anal yzed under the
same framework as Anericans with Disabilities Act (ADA) clains.

Chanda v. Englehard/1CC, 234 F.3d 1219 (11th Cr. 2000). The

ADA defines a disability as a physical or nental inpairnent that
substantially limts one or nore of the major life activities of

an i ndividual. Chanda, |d. at 1221. In this matter, at no tine

has Petitioner alleged that he is restricted in the manner in
whi ch he can performany major life activity.

33. If Petitioner succeeds in nmaking a prina facie case,

the burden shifts to Respondent to articulate sone |legitimte,



nondi scrim natory reason for its conduct. |f Respondent carries

this burden of rebutting Petitioner’s prim facie case,

Petitioner nust denonstrate that the proffered reason was not
the true reason, but nerely a pretext for discrimnation.

McDonnel | Dougl as, supra at 802-03.

34. Mere proof of a physical inpairnment is not proof of a
di sability under the ADA. 29 C.F.R Part 1630, App. 8§

1630. 2(j); Gordon v. E.L. Hanm & Assoc., Inc., 100 F.3d 907, 911

(11th Gr. 1996); Hammv. Runyon, 51 F. 3d 721, 726 (7th Gr

1995). Furthernore, when assessing whet her a physi cal
i mpai rment constitutes a disability under the ADA, the
mtigating effects of the body’s own accommodati ng neasures nust

be considered. Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555,

566 (1999); Sutton v. United Airlines, Inc., 527 U S. 471, 482

(1999) (“[wl e see no principled basis for distinguishing between
neasures taken with artificial aids, |ike nmedications and
devi ces, and neasures undertaken, whether consciously or not,
with the body’s own systens.”)

35. Applying the Suprenme Court’s analysis in Sutton,
control |l ed di abetes has been found not to constitute a

disability under the ADA. See, e.g., Or v. Wal-Mart Stores,

Inc., 297 F.3d 720, 724 (8th Cr. 2002). Additionally, under
t he nodel of proof set forth above, Petitioner nust denonstrate

by conpetent substantial evidence that the enployer in question



actually knew of Petitioner’s claimed disability. See, e.qg.

Jovanovic v. In-Sink-erator D vision of Enerson Electric Co.,

201 F.3d 894, 898-899 (7th Gr. 2000); Jones v. United Parce

Service, 214 F.3d 402, 408 (3d G r. 2000).

36. Applying the required standard of proof, Petitioner
has failed to establish any claimof unlawful discrimnation.
First, the Petitioner has failed to establish that he is a
qualified individual with a disability recognized by the ADA.
Petitioner’s and his physician's testinony at hearing clearly
establishes that, despite his diabetes, he is able to control
hi s medi cal condition through nedication and diet. Further,
Petitioner has been able to work full-time as soon as he was
able to secure enploynent after his termnation from Respondent.
Petitioner wholly failed to present any evidence of any
substantial limtations on any major life activity. Under the
rationale of Sutton and Or cited above, Petitioner’s claimnust
fail since he did not have a disability recogni zed under the ADA
at the time of his enploynment with John G s.

37. Additionally, Petitioner failed to present any
conpet ent substantial evidence that any of his supervisors or
the owners of John G s were aware of Petitioner’s alleged
disability, his diabetes. Although Petitioner testified that he
asked for his job back on March 26, 2003, after he told his

enpl oyers that he suffers from di abetes, no evidence was
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presented that Petitioner’s co-workers or supervisors had any
know edge of his illness prior to his term nation whether, as he
clainms, that was on March 20, 2003, the date of the french fry
incident, or after he was a no-show, no-call for three days,
March 21-23, 2003.

38. Finally, Petitioner failed to produce any conpetent
substantial evidence to support his contention that his
enpl oynent was termnated by his clainmed disability. Petitioner
had a history of enotional outbursts directed toward his fell ow
enpl oyees and enpl oyers. Respondent term nated his enpl oynent
after another of his outbursts followed by three days of not
appearing for work and not calling to say he was ill.
Respondent’'s term nation of Petitioner was wholly unrelated to
hi s di abetes.

39. In conclusion, Petitioner presented no credible and
persuasi ve evidence that Respondent’s articul ated reasons for
its actions were a pretext for discrimnation. There is no
evi dence to support a finding that Respondent viol ated Chapter
760, Florida Statutes, or the ADA

RECOMVENDATI ON

Based upon the foregoing Fi ndings of Fact and Concl usi ons

of Law, it is
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RECOMVENDED t hat the Commi ssion enter a Final Oder finding
that the Respondent did not discrimnate against Petitioner and
dism ssing the Petition for Relief.

DONE AND ENTERED this 26th day of January, 2005, in

Tal | ahassee, Leon County, Florida.

A

ROBERT S. COHEN

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 26th day of January, 2005.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunman Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

F. Dean Hewitt, Esquire

Ri ssman, Wi sberg, Barrett,
Hurt, Donahue & McLain, P.A

Post O fice Box 4940

Ol ando, Florida 32802-4940

Stewart Lee Karlin, Esquire

Law O fices of Stewart Lee Karlin, P.A
500 West Cypress Creek Road, Suite 230
Fort Lauderdale, Florida 33309
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Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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